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Money Suit No-16 of 2018 
(UCO Bank Halem Branch Vs. M/S- M K Cloth Store & Others) 

Assam Schedule VII: Form No. 132 

HIGH COURT FORM NO. (J) 2. 
HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE 

 
IN THE COURT OF THE CIVIL JUDGE, TEZPUR, SONITPUR 

Present: N.J. Haque, LLM, AJS 
Civil Judge 
Tezpur, Sonitpur 

11th November, 2019 

MONEY SUIT NO. 16/2018 

UCO Bank,  
Halem Branch   ---- Plaintiff      

  -Vs.- 

(1)  M/S M. K. Cloth Store 
Prop. Sri Rajib Rajkonwar 
Resident of Helemguri 
PO – Helemguri-784179 
Mouza- Halem, PS- Halem 
District – Biswanath, Assam 
 

(2)  Sri Rajib Rajkonwar 
Son of Late Lalit Rajkonwar 
Resident of Helemguri 
PO – Helemguri- 784179 
Mouza- Halem, PS- Halem 
District – Biswanath, Assam 
 

(2)  Sri Ajit Rajkonwar 
Son of Late Lalit Rajkonwar 
Resident of Helemguri 
PO – Helemguri- 784179 
Mouza- Halem, PS- Halem 
District – Biswanath, Assam  ----- Defendants 
 

This is a suit for recovery of Rs.4, 05,986.36 due against Cash 
Credit loan and term loan granted with interest and other 
charges and came up for final hearing on-24/10/2019 in 
presence of following Advocates:-  
 

Ld. Advocate appeared for the plaintiff           : - Mr. P. Kakaty 
Ld. Advocate appeared on behalf of defendant: -Mr. S. Borah 
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             JUDGMENT 

PLAINTIFF’S CASE 

1. Plaintiff’s case appears to be in a narrow campus is that the defendant No.2 approached 

the plaintiff bank on 28-03-2007 for a Cash Credit facility of Rs.3, 00,000/- only under 

UCO Trader Scheme to run his proprietorial business entity M/S M. K. Cloth Store, the 

defendant No.1 and submitted his statement of means, stock statement of defendant 

No.1 to the plaintiff. That plaintiff bank sanctioned a Cash Credit Loan for Rs.3, 00,000/- 

to the defendant No.1 on 16-05-2007 repayable by the defendant No.1 on demand and 

interest @ 10.75% p.a. The defendant No.3 stood as a guarantor of the proposed loan 

of defendant No.1 applied through the defendant No.2. That defendant No.1 at the time 

of disbursement of the above C. C. loan executed loan documents through the 

defendant No.2 on 16-05-2007. That defendant No.2 executed one Demand Promissory 

Note (A.1) dated 16-05-2007 for Rs.3,00,000/-, Cover Note for the D P Note (A3) dated 

16-05-2007, Letter of waiver of presentment (A.47) dated 16-05-2007, Agreement for 

hypothecation of goods to secure a Demand Cash Credit (A9) dated 16-05-2007. The 

defendant No.2 hypothecated the stock in trade of the defendant No.1 to the 

plaintiff. That defendant No.2 and defendant No.3 also created equitable mortgage of 

their joint land measuring 3 Bigha 1 Katha 16 lessas covered under Dag No.155, 

Periodic Khiraj Patta No.102 situated at village Sonari Poria Mouza Halem in favour of 

the plaintiff to secure the above C.C. loan availed by defendant No.1. That defendant 

No.3 also executed Guarantee Agreement (A 21) on 16-05-2007 and thereby stood as 

guarantor of the defendant No.1 against the said loan. Therefore, a cash credit loan 

account being No.50/CC/07-08 was opened, subsequently renumbered as 

10790500000050 was kept and maintained in the computer system of plaintiff from 31-

01-2010. That above loan account was duly kept and maintained by the plaintiff bank in 

its usual and ordinary course of banking business. That plaintiff bank debited the 

disbursement made and all interest accrued as per the agreed rate of interest with 

monthly rests and other charges accrued under the terms of the loan agreement and 

credited all amounts deposited by the defendant No.1 in its said Cash Credit Account. 

Although the borrower defendant No.1 was regular in making transaction in the above 

loan account in initial years, but it became very irregular in payment of the above loan 
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from the year 2010 despite repeated demands made by the plaintiff. That then Branch 

Manager of the plaintiff bank visited the defendant on 03-05-2011 and found that the 

cloth store was practically defunct by then and there was no stock in trade for sale and 

only the sign board of the shop was hanging. Then, the Branch Manager visited the 

residence of the defendant No.2 on 03-05-2011 and demanded repayment of the whole 

outstanding amount and defendant No.2 assured the plaintiff in writing on that day that 

he would repay the entire outstanding amount shortly but the defendant No.2 did not 

keep his promise. In the above circumstances,  the outstanding amount in the above 

cash credit account exceeded the Cash Credit Limit of Rs.3,00,000/- and the outstanding 

as on 31-01-2010 was Rs.3,36,299/- only which shoot up to Rs.4,13,682/- only as on 

09-09-2011. After repeated demands from plaintiff, the defendant No.2 visited the 

plaintiff on 09-09-2011 and requested the plaintiff to reschedule his loan. Accordingly as 

per request of defendant No.2 the plaintiff bank sanctioned a Term loan of 

Rs.78,682/- only in the name of defendant No.1 on 09-09-2011 and defendant No.1 

executed one Demand Promissory Note (A.1) through the defendant No.2 on 09-09-

2011 for an amount of Rs.78,682/- only, waiver of Presentment (A47) dated 09-09-2011 

and the defendant No.1 also executed one Agreement relating to Term Loan (A109) 

through Defendant No.2 on 09-09-2011 and therefore a Term Loan account being 

10790610000748 was opened in the name of the defendant No.1 on 09-09-2011 in the 

books of account kept and maintained by the plaintiff. Accordingly, an amount of 

Rs.78682/- only was transferred from the Cash Credit account to the Term Loan account 

in the name of the defendant No.1 on 09-09-2011. On the other hand, the outstanding 

amount in parent cash credit loan in the name of defendant No.1 kept on rising due to 

interest credit and the defendant No.2 visited the plaintiff bank again on 23-09-2011 and 

requested for transfer of another amount of Rs.50,000/- only from the CCC account to 

the TL account in the name of defendant No.1 and accordingly, another amount of 

Rs.50,000/- was transferred from the CC account to the TL account in the name of 

defendant No.1 and as such the outstanding in the TL account become Rs.1,28,682 only 

as on 23-09-2011. That the borrower defendant No.1 and defendant No.2 signed 

acknowledgement of Debt/Security (A21) on 15-05-2008, 20-03-2009, 18-03-2010 and 

15-03-2011, Balance Confirmation Letters (S 14) for the CC loan and Term Loan 
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respectively on 10-03-2014 and 06-03-2017 and submitted to the plaintiff and thereby 

acknowledged their joint and severe liability with the plaintiff. The defendant No.1 and 

defendant No.2 confirmed their liability for payment of outstanding amount in respect of 

the said two loan accounts for the purpose of section 18 of the Indian Limitation Act. 

That the plaintiff bank decided to enforce the security interest against the said loan and 

notice under section 13(2) of SARFAESI Act was served on 12-06-2013 upon the 

defendant No.2 and defendant No.3 being the joint owners and mortgagors of the 

mortgaged property. The defendants were asked to repay the entire balance amount in 

the above two loans within a period of sixty days but the defendants did not pay any 

heed to it. Therefore, the plaintiff wanted to take physical possession of the mortgaged 

property under section 13(4) of the SARFAESI Act and accordingly, the plaintiff wrote 

letter to the Revenue Circle Officer of Halem Circle for proper identification of the plot of 

land but to the utter surprise of the plaintiff, the Circle Officer Helem Revenue Circle 

vide his letter No.HRC.01/2013/2058 dated 27-11-2013 informed the plaintiff that the 

defendant No.2 and the defendant No.3 already sold the entire mortgaged property to 

Sri Biswajit Phukan and Sri Moon Phukan and said purchasers had possession over the 

land and they got their names mutated in the records of right of the land in the year 

2008. As the mortgaged property was transferred by the defendant No.2 and defendant 

No.3 fraudulently therefore criminal complaint was filed against them by the plaintiff but 

there is no scope now for enforcement of the SARFAESI Act against the mortgaged 

property. That the officials of the plaintiff bank visited the residence of the defendant 

No.2 and the defendant No.3 on 29-11-2013 and demanded repayment of both the 

loans and the defendant No.2 and defendant No.3 assured the Branch Manager of the 

plaintiff in writing on 29-11-2013 that they would make payment of the entire loan 

amount shortly. Thereafter, the defendant No.1 made some cash deposit on a few 

occasions and lastly Rs.8, 500/- only on 21-11-2015 and thereafter failed to make any 

deposit despite repeated demands made by the plaintiff. The defendant No.1 paid Rs.3, 

000/- only by cash on 27-08-2014 in his above mentioned Term Loan Account and 

thereafter did not make any repayment in it. The plaintiff repeatedly demanded the 

defendants to make payment in both the above loan accounts in the name of the 

defendant No.1, but none of the defendants paid any heed to the plaintiff’s demands. 
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That after calculating all the interests accrued up to 13-07-2017 in the said two loan 

accounts in the name of the defendant No.1 as per the Bank’s book of accounts a sum 

of money amounting to Rs.2,76,841/- only stood as outstanding loan amount against 

the cash credit loan in the name of defendant No.1 and another amount of Rs. 

1,29,145.36 only remains as outstanding in the said Term Loan account in the name of 

defendant No.1 as on 13-07-2017. Therefore the total outstanding amount in the name 

of defendant No.1 aggregates to Rs.4, 05,986.36 only. The above amount became due 

and payable to the plaintiff bank by the defendants, jointly and severally, under the 

terms of the said loan accounts together with further interest with further interest w.e.f 

13-07-2017. @ 10.75% p.a. and other charges which the defendants are liable, jointly 

and severally, to pay to the plaintiff under fact, law and equity.  Accordingly, plaintiff 

instituted this suit praying recovery of Rs.4, 05,986.36 along with interest @ 10.75% 

p.a. along with other reliefs.  

2. On receiving summons, the defendants appeared before this court but failed to submit 

written statement. However, both the defendants were allowed to participate the 

proceeding. 

3. Upon the above said pleadings and hearing learned advocates of both sides, my learned 

predecessor-in-office settled the following points for determinations for decision and 

discussions:- 

1) Whether there is any cause of action? 

2) Whether the defendants took a cash credit loan of Rs.3, 00,000/- 

(Rupees Three Lakhs Only) from the plaintiff?  

3) Whether the defendants failed to make repayment of the loaned   

amount?  

4) Whether the suit is maintainable? 

5) Whether the defendant No.1 is liable to pay Rs.2, 76,841/- (Rupees Two 

Lakhs Seventy Six Thousand Eight Hundred Forty One Only) to the 

plaintiff?  

6) Whether the defendant No.2 is liable to pay Rs.1,29,145.36/- (Rupees 

One Lakh Twenty Nine Thousand One Hundred Forty Five and Paisa 

Thirty Six Only) to the plaintiff?  

7) Whether the defendants jointly and severally liable to pay the amount 

due?  

8) Whether the plaintiff is entitled to the decree, as prayed? 
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9) To what other relief / relief (s) the parties are entitled to?  
 

4. The plaintiff has examined one witness as PW-1 in this suit and also relied on 37 

numbers of documents. I have gone through the evidence on record including the 

documents relied on and also heard the arguments of learned counsel of both sides.  

DISCUSSION, DECISSION AND REASONS FOR SUCH DECISION 

5. Issue No.1:CAUSE OF ACTION 

 Issue no-1 of this relates to the cause of action. In the legal system, a 

“cause of action” is a set of facts or legal theory that gives an individual 

or entity the right to seek a legal remedy against another. This applies to 

the filing of a civil lawsuit for such wrongs as property damages, personal 

injury, or monetary loss, as well as to criminal wrongs such as battery, 

theft, or kidnapping. A cause of action may come from an act or failure to 

act, breach of duty, or a violation of rights, and the facts or 

circumstances of each specific case often have a significant effect on the 

case.  

 In other words Cause of Action of a law suit defined as bundle of facts 

affirmed by one party and denied by the other side. Assertion of certain 

facts and denial from the other side, gives rise of a bonafide dispute 

between the parties and said dispute considered to be cause of action for 

a law suit. 

 Now, coming to this case in hand it is seen from the averments of the 

plaint that plaintiff filed this suit for recovery of Rs.4,05,986.36 from the 

defendants contending that defendants after obtaining cash credit loan 

and Term loan amounting to Rs.3,00,000/- and Rs.78,682/- and 

Rs.50,000/- from the plaintiff bank failed to realize the loan amounts. Per 

contra, the defendants although took part in the entire proceeding but 

failed to put forward their pleadings by submitting written statement. The 

oral as well as documentary forms of evidences presented before this 

court conclusively established that instant suit has cause of action to 

adjudicate.   
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 Hence, it seen from the pleadings on record that plaintiff side has 

asserted certain facts in supports of his claim and the assertions of the 

part of the plaintiff gives rise of a bonafide dispute between the parties 

and that requires a proper adjudication.  

 Under the above said discussion, this court finds that instant suit has 

cause of action. Accordingly, the issue no-1 is answered in affirmative 

and in favour of the plaintiff side.  

6. Points for determination no.4: MAINTAINABITY: - Certainly, the defendants of 

this case failed to put forward any pleadings and there is no pleadings in respect of 

maintainability of the suit although my predecessor in office framed instant points of 

determination regarding maintainability of the suit. The pleadings on record coupled 

with the evidences presented before this court by the plaintiff side, does not show 

anything upon which the suit may be held to be non-maintainable. Hence, this court 

finds that instant suit is maintainable in the eye of law. Accordingly, instant points for 

determination answered in affirmative and in favour of the plaintiff.  

7. Points for determinations no’s:- 2, 3 5, and 6:- Points for determination no-2 

relates to the fact as to whether the defendant took a cash credit loan of Rs.3, 00,000/- 

(Rupees Three Lakhs Only) from the plaintiff? Points for determination no-3 relates to 

the fact as to whether the defendant failed to make repayment of the loaned   amount?  

Points for determination no-5 relates to the fact as to whether the defendant No.1 is 

liable to pay Rs.2, 76,841/- (Rupees Two Lakhs Seventy Six Thousand Eight Hundred 

Forty One Only) to the plaintiff? And Points for determination no-6 relates to the fact as 

to whether the defendant No.2 is liable to pay Rs.1,29,145.36/- (Rupees One Lakh 

Twenty Nine Thousand One Hundred Forty Five and Paisa Thirty Six Only) to the 

plaintiff? All the four points for determinations mentioned above are co-relates and that 

is why those were taken together for discussion and decision.  

8. The plaintiff to substantiate the pleadings adduced both oral as well as documentary 

forms of evidences. PW-1 submitted his evidence-in-chief through affidavit supporting 

and reproducing the entire contents of the plaint. PW-1 in his evidence-in-chief 

corroborated the entire versions of plaint and exhibited the following documents :  
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Ext.1 is the Loan application dated 28-03-2007 from the 
defendant No.1 through defendant No.2 to the plaintiff; 
Ext.2 is the statement of means submitted by defendant No.2 
dated 22-05-2007 to the plaintiff;  
Ext.3 is the statement of means submitted by defendant No.3 
dated 22-05-2007 to the plaintiff; 
Ext.4 is the statement of stock of defendant No.1 dated 31-07-
2007; 
Ext.5 is the process note of Cash Credit Loan of the defendant 
No.1 dated 16-05-2007; 
Ext.6 is the sanction advice for Cash Credit Loan of the defendant 
No.1 issued by plaintiff dated 16-05-2007; 
Ext.7 is the covering note (A3) dated 16-05-2007; 
Ext.8 is the Demand Promissory Note (A1) dated 16-05-2007 for 
Rs.3, 00,000/-; 
Ext.9 is the Waiver of Presentment (A-47) dated 16-05-2007; 
Ext.10 is the Agreement (A9) for Demand Cash Credit executed 
by defendant No.1 through defendant No.2 dated 16-05-2007;  
Ext.11 is the Guarantee agreement (A 21) executed by defendant 
No.3 dated 16-05-2007; 
Ext.12 is the equitable mortgage creation letter dated 12-04-
2007; 
Ext.13 is the draft entry of equitable mortgage dated 19-04-2007;  
Ext.14 is the Acknowledgement of Debt/Securities dated 15-05-
2008;  
Ext.15 is the Acknowledgement of Debt/Securities dated 20-03-
2009; 
Ext.16 is the Acknowledgement of Debt/Securities dated 18-03-
2010;  
Ext.17 is the Acknowledgement of Debt/Securities dated 15-03-
2011;  
Ext.18 is the undertaking from the defendant No.2 to the plaintiff 
dated 03-05-2011; 
Ext.19 is the Demand Promissory Note (A1) dated 09-09-2011 for 
Rs.78, 682/-; 
Ext.20 is the Waiver of Presentment (A47) dated 09-09-2011; 
Ext.21 is the Agreement relating to Term Loan (A109) dated 09-
09-2011;   
Ext.22 is the Demand Promissory Note (A1) dated 23-09-2011 for 
Rs.50, 000/-; 
Ext.23 is the Waiver of Presentment (A47) dated 23-09-2011; 
Ext.24 is the Agreement for rescheduling/ rephrasing of Term 
Loan dated 23-09-2011; 
Ext.25 is the Notice u/s 13(2) of SARFAESI Act from the plaintiff 
to the defendant No.2 dated 12-06-2013; 
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Ext.26 is the Notice u/s 13(2) of SARFAESI Act from the plaintiff 
to the defendant No.3 dated 12-06-2013; 
Ext.27 is the Postal acknowledgment receipt; 
Ext.28 is the Official Letter No.HRC-01/2013/2058 from Circle 
Officer Helem Revenue Circle to the plaintiff dated 27-11-2013; 
Ext.29 is the undertaking from defendant No.2 to the plaintiff 
dated 29-11-2013; 
Ext.30 is the Balance Confirmation Letter (S.14) signed by 
defendant No.1 for cash Credit A/C No. 10790500000050 dated 
10-03-2014; 
Ext.31 is the Balance Confirmation Letter (S.14) signed by 
defendant No.1 for Term Loan A/C No. 10790610000748 dated 
10-03-2014; 
Ext.32 is the Balance Confirmation Letter (S.14) signed by 
defendant No.1 for Cash Credit A/C No. 10790500000050 dated 
06-03-2017; 
Ext.33 is the Balance Confirmation Letter (S.14) signed by 
defendant No.1 for Term Loan A/C No. 10790610000748 dated 
06-03-2017; 
Ext.34 is the certificate from the person in-charge of computer 
system of plaintiff dated 13-07-2017 Cash Credit A/C No. 
10790500000050;   
Ext.35 is the statement of loan account No.10790500000050 
(Cash Credit) of defendant No.1 dated 13-07-2017; 
Ext.36 is the certificate from the person in-charge of computer 
system of plaintiff dated 13-07-2017 Term Loan A/C No. 
10790610000748 & 
Ext.37 is the statement of loan Account No. 10790610000748 
(Term Loan) of defendant No.1 dated 13-07-2017. 
 

9. I have carefully travelled through the oral and documentary forms of evidences adduced 

before this Court and it finds that the defendant declined to cross-examine PW-1 and 

due to that the evidence of the plaintiff remained unrebutted and un-shaken. The 

exhibited documents signpost that the defendant No.1 through defendant No.2 took a 

Cash Credit Loan amounting to Rs.3,00,000/- as per interest @ 10.75% p.a. and 

subsequently, took another amount by way of Term loan amounting to Rs.78,682/- and 

Rs.50,000/- from the plaintiff bank. Ext.1 appears to be the application of the loan, Ext.6 

is the sanction advice for Cash Credit Loan of the defendant No.1 issued by plaintiff 

dated 16-05-2007, Ext. 8 is the Demand Promissory Note (A1) dated 16-05-2007 for 

Rs.3,00,000/-, Ext.10 is the  Agreement (A9) for Demand Cash Credit executed by 

defendant No.1 through defendant No.2 dated 16-05-2007 , Ext.11 is the Guarantee 
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agreement (A 21) executed by defendant No.3 dated 16-05-2007. It is further seen that 

the defendant No.1 gained another Term loan from the plaintiff bank. Ext.18 the 

undertaking from the defendant No.2 to the plaintiff dated 03-05-2011, Ext.19 is the 

Demand Promissory Note (A1) dated 09-09-2011 for Rs.78,682/-, Ext.21 is the 

Agreement relating to Term Loan (A109) dated 09-09-2011 and Ext.22 is the Demand 

Promissory Note (A1) dated 23-09-2011 for Rs.50,000/-, Ext.24 is the Agreement for 

rescheduling/ rephrasing of Term Loan dated 23-09-2011. Ext.30 to 32` are balance 

confirmation letters and Exts.35 and 37 appears to be appears to be the statements of 

loan accounts vide Cash Credit A/C No. 10790500000050 and Term Loan Account No. 

10790610000748. 

10. On meticulous indebtedness of documentary forms of evidences it becomes crystal clear 

before this court that the Cash Credit Loan amounting to Rs.3,00,000/- and Rs.78,682/- 

and Rs.50,000/- respectively by way of Term loan was disbursed in favour of the 

defendants and till 13-07-2017 an amount of Rs.4,05,986/- remained due from the 

defendants and said amount of Rs.4,05,986/- calculated by adding the rate of interest 

agreed by the defendants at the time of obtaining the loans. It further proved and 

established before this court that defendant no-3 stood as guarantor of the said loans. 

Per contra, the defendants have not challenged the claim of the plaintiff by declining to 

cross-examine PW-1.  

11. The documentary forms of evidences exhibited in the forms of original before this Court 

makes it crystal clear that the entire amount of Rs.3,00,000/-, Rs.78,682/- and 

Rs.50,000/- was disbursed in the defendant’s account on 16-05-2007, 09-09-2011  and 

23-09-2011 and on several occasions the defendant no-1 deposited some amounts till 

21-11-2015 and after calculation the un-paid amounts appears to be Rs.2,76,841/- in 

Cash Credit Loan account and Rs.1,29,145.36 in respect of Term Loan account, totaling  

Rs.4,05,986/- including the interest amount.  

12. Therefore, the oral as well as documentary forms of evidences proved and established 

that defendant no-1 obtained loan amounting to Rs.3, 00,000/- in the form of Cash 

Credit Loan and further Rs.78, 682/- and Rs.50, 000/- by way of Term loan from the 

plaintiff bank and subsequently defaulted in realizing the amount and till 13-07-2017 

total amount of Rs.4, 05,986/- remained due from the defendants.  
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13. In the result, it can safely be concluded here by way of observing that defendants 

received the amounts of Rs.3,00,000/- by way of Cash Credit Loan and Rs.78,682/- and 

Rs.50,000/- by way of Term loan from the plaintiff bank and defaulted to deposit regular 

monthly installments to the plaintiff bank.  Hence, the defendants are liable to pay total 

amount of Rs.4, 05,986/- to the plaintiff.  Hence, Points for determination No.2, 3, 5 and 

6 are answered in affirmative and in favour of the plaintiff. 

14. Points for determination no-7:- Whether the defendants jointly and severally liable 

to pay the amount due? From the scrupulous perusal of the entire evidences on record 

in the light of pleadings of plaintiff side this court finds that at the time of obtaining 

Cash Credit Loan defendant No.3 stood as a guarantor of the proposed loan of 

defendant No.1 applied through the defendant No.2. The defendant No.1 at the time of 

disbursement of the above C. C. loan executed loan documents through the defendant 

No.2 on 16-05-2007 and defendant No.2 executed one Demand Promissory Note (A.1) 

dated 16-05-2007 for Rs.3,00,000/-, Cover Note for the D P Note (A3) dated 16-05-

2007, Letter of waiver of presentment (A.47) dated 16-05-2007, Agreement for 

hypothecation of goods to secure a Demand Cash Credit (A9) dated 16-05-2007. It 

further established that defendant No.2 hypothecated the stock in trade of the 

defendant No.1 to the plaintiff. Furthermore the defendant No.2 and defendant No.3 

also created equitable mortgage of their joint land measuring 3 Bighas 1 Katha 16 

lessas covered under Dag No.155, Periodic Khiraj Patta No.102 situated at village Sonari 

Poria Mouza Halem in favour of the plaintiff to secure the above C.C. loan availed by 

defendant No.1. The defendant No.3 also executed Guarantee Agreement (A 21) on 16-

05-2007 and thereby stood as guarantor of the defendant No.1 against the said loan. It 

further established before this court that as per request of defendant No.2 the plaintiff 

bank sanctioned a Term loan of Rs.78,682/- only in the name of defendant No.1 on 

09-09-2011 and defendant No.1 executed one Demand Promissory Note (A.1) through 

the defendant No.2 on 09-09-2011 for an amount of Rs.78,682/- only, waiver of 

Presentment (A47) dated 09-09-2011 and the defendant No.1 also executed one 

Agreement relating to Term Loan (A109) through Defendant No.2 on 09-09-2011 and 

therefore a Term Loan account being 10790610000748 was opened in the name of the 

defendant No.1 on 09-09-2011 in the books of account kept and maintained by the 
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plaintiff. Accordingly, Rs.78682/- & Rs.50,000/- were transferred from the CC account to 

the TL account in the name of defendant No.1 and as such the outstanding in the TL 

account become Rs.1,28,682 only as on 23-09-2011. That the borrower defendant No.1 

and defendant No.2 signed acknowledgement of Debt/Security (A21) on 15-05-2008, 

20-03-2009, 18-03-2010 and 15-03-2011, Balance Confirmation Letters (S 14) for the CC 

loan and Term Loan respectively on 10-03-2014 and 06-03-2017 and submitted to the 

plaintiff and thereby acknowledged their joint and severe liability with the plaintiff. The 

defendant No.1 and defendant No.2 confirmed their liability for payment of outstanding 

amount in respect of the said two loan accounts. As the mortgaged property was 

transferred by the defendant No.2 and defendant No.3 fraudulently therefore criminal 

complaint was filed against them by the plaintiff.  

15. In the light of aforesaid discussions this court finds that both the term loan and cash 

credit loans were obtained by the defendant no-1 and in those loans defendants no-2 & 

Defendant no-3 stood as guarantors and they further mortgaged the property in favour 

of the plaintiff bank as security and the defendants jointly undertakes to return the loan 

amounts to plaintiff bank and subsequently, violates the terms and agreement of 

equitable mortgage and other conditions as guarantors. Hence, it can be safely 

concluded here by way of observing that all three defendants are jointly and severally 

liable to return the loan outstanding amounts to plaintiff bank. As such points for 

determination no-7 answered in affirmative and in favour of the plaintiff.  

16. Points for determination no-8 & 9:- Both the points are taken together for 

discussion and decision as both the issues are relates to the reliefs of this lawsuit. In the 

light of discussion and decisions of all the foregoing points for determinations this court 

is of considered opinion that plaintiff is entitled to get a decree of recovery of an amount 

of Rs.4, 05,986/- from the defendants. The plaintiff further entitled to get interest @ 6% 

p.a. from the date of decree till its realization. The plaintiff further entitled to get a 

decree of attachment of properties in case the defendants fails to realize the amount 

within the time period of three months from the date of decree. The plaintiff is further 

entitled to get the cost of entire proceeding. Accordingly, Issue No.8 and 9 are 

answered in affirmative in favour of the plaintiff.  
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O R D E R 

17. In the result, the plaintiff’s suit is decreed partly with cost by passing the following 

reliefs : 

1. The plaintiff is entitled to get a decree for recovery of amount of 

Rs.4, 05,986/-. (Rupees Four Lakhs Five Thousand Nine Hundred  

Eighty Six Only) from all the defendants;  

2. Plaintiff is entitled to get 6% interest p.a. on the outstanding due till 

its realization from the date of decree ;  

3. Plaintiff is further entitled to get decree of attachment of properties if 

the defendants fails to realize the decreetal amount within three 

months from the date of pass of decree ; 

4. The plaintiff further entitled to get cost of the entire proceeding. The 

defendant is directed to realize the entire amount within three 

months.  

18. Prepare a decree accordingly. Given under my hand and seal of this court on this 11th 

day of November’ 2019. 

 

 

      CIVIL JUDGE, SONITPUR 

 

 

 

 

 

 

 

 

 

 

 

 



Page 14 of 15 

Money Suit No-16 of 2018 
(UCO Bank Halem Branch Vs. M/S- M K Cloth Store & Others) 

 

APPENDIX 

1. Plaintiff’s witnesses:- PW-1   Sri Mrigen Kakati 

2. Plaintiff’s exhibits    :-  

1) Ext.1 is the Loan application dated 28-03-2007 from the 
defendant No.1 through defendant No.2 to the plaintiff 

2) Ext.2 is the statement of means submitted by defendant No.2 
dated 22-05-2007 to the plaintiff  

3) Ext.3 is the statement of means submitted by defendant No.3 
dated 22-05-2007 to the plaintiff 

4) Ext.4 is the statement of stock of defendant No.1 dated 31-07-
2007 

5) Ext.5 is the process note of Cash Credit Loan of the defendant 
No.1 dated 16-05-2007 

6) Ext.6 is the sanction advice for Cash Credit Loan of the defendant 
No.1 issued by plaintiff dated 16-05-2007 

7) Ext.7 is the covering note (A3) dated 16-05-2007 
8) Ext.8 is the Demand Promissory Note (A1) dated 16-05-2007 for 

Rs.3,00,000/- 
9) Ext.9 is the Waiver of Presentment (A-47) dated 16-05-2007 
10) Ext.10 is the Agreement (A9) for Demand Cash Credit executed 

by defendant No.1 through defendant No.2 dated 16-05-2007  
11) Ext.11 is the Guarantee agreement (A 21) executed by defendant 

No.3 dated 16-05-2007 
12) Ext.12 is the Equitable mortgage creation letter dated 12-04-2007 
13) Ext.13 is the draft entry of Equitable mortgage dated 19-04-2007  
14) Ext.14 is the Acknowledgement of Debt/Securities dated 15-05-

2008  
15) Ext.15 is the Acknowledgement of Debt/Securities dated 20-03-

2009  
16) Ext.16 is the Acknowledgement of Debt/Securities dated 18-03-

2010  
17) Ext.17 is the Acknowledgement of Debt/Securities dated 15-03-

2011  
18) Ext.18 is the undertaking from the defendant No.2 to the plaintiff 

dated 03-05-2011 
19) Ext.19 is the Demand Promissory Note (A1) dated 09-09-2011 for 

Rs.78,682/- 
20) Ext.20 is the Waiver of Presentment (A47) dated 09-09-2011 
21) Ext.21 is the Agreement relating to Term Loan (A109) dated 09-

09-2011   
22) Ext.22 is the Demand Promissory Note (A1) dated 23-09-2011 for 

Rs.50,000/- 
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23) Ext.23 is the Waiver of Presentment (A47) dated 23-09-2011 
24) Ext.24 is the Agreement for rescheduling/ rephrasing of Term 

Loan dated 23-09-2011 
25) Ext.25 is the Notice u/s 13(2) of SARFAESI Act from the plaintiff 

to the defendant No.2 dated 12-06-2013 
26) Ext.26 is the Notice u/s 13(2) of SARFAESI Act from the plaintiff 

to the defendant No.3 dated 12-06-2013 
27) Ext.27 is the Postal acknowledgment receipt  
28) Ext.28 is the Official Letter No.HRC-01/2013/2058 from Circle 

Officer Helem Revenue Circle to the plaintiff dated 27-11-2013 
29) Ext.29 is the undertaking from defendant No.2 to the plaintiff 

dated 29-11-2013 
30) Ext.30 is the Balance Confirmation Letter (S.14) signed by 

defendant No.1 for cash Credit A/C No. 10790500000050 dated 
10-03-2014 

31) Ext.31 is the Balance Confirmation Letter (S.14) signed by 
defendant No.1 for Term Loan A/C No. 10790610000748 dated 
10-03-2014 

32) Ext.32 is the Balance Confirmation Letter (S.14) signed by 
defendant No.1 for Cash Credit A/C No. 10790500000050 dated 
06-03-2017 

33) Ext.33 is the Balance Confirmation Letter (S.14) signed by 
defendant No.1 for Term Loan A/C No. 10790610000748 dated 
06-03-2017 

34) Ext.34 is the certificate from the person in-charge of computer 
system of plaintiff  dated 13-07-2017 Cash Credit A/C No. 
10790500000050   

35) Ext.35 is the statement of loan account No.10790500000050 
(Cash Credit) of defendant No.1 dated 13-07-2017 

36) Ext.36 is the certificate from the person in-charge of computer 
system of plaintiff  dated 13-07-2017 Term Loan A/C No. 
10790610000748 

37) Ext.37 is the statement of loan Account No. 10790610000748 
(Term Loan) of defendant No.1 dated 13-07-2017 
 

 

CIVIL JUDGE, SONITPUR 

 

 


